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Repi>' to Oitke Actios of November 29, 2006 

REMARKS 

Apphoanij thark the ^ xanuncr for ihc \ery thorough conssdcratiun gn\-ii me pre^tnt 
application. Claims 1-20 are now present in this application.. No claims have been amended. 
AcGordingly, no new matter has been added. 

h. \:ev\ -he rei-nrrks hore r ^^p- "t.Mr^; '•^■iT^fcttbPy 5vu\5cst that the Kxaniiner 
withdraw all oulsianalag rejections and aiUnv lac curfcnli) pending ciaim.s. 

Ismes Under 3$ U,S,a S l02rb} 

CiaiiUS 1-20 stand rejected under 35 U.S.C § 102(b) being i^ntlcipated by Cotter (EP 
y88,"9(n (hereinafter Cutter '790). This rejection is respecllul!) traversed, 

The Cxanuner asserts that Cotter 790 discloses synergistic ftingicidal combinations of 
.^.zolopyritiiidines and quinoxyfen. The Examiner iialher asserts that Example 15 and Exaranie 
i 6 of Cotter 790 show synergistic resuiis when the fungicidal mixture is used against Puccma 
n-rtTuhrs .\nd Blu^nr'., yf\-t')'i rj-'pcoti^-el) 

h ts rt*5.pcvitali> ciubir.ittoU lUat die E.xaranicr has failed to cs>tabli.sii :ipri.'}iafiiC!e vase of 
anticipation. For anticipation under 35 U,S.C.§i02. the reference must teach each and every 
aspect of the claimet! invention either explicitly or impliedly, Any feature not directly taught 
must be inherently present. 

Claim I is d-rectea to a fungicidal n-nxturc comprising a syuergisucall) e:recti\c dox^um 
of quinox>fon and the specific iriazolopyrimidine derivative of formula (1), reproduced bckns; 
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Ihc mixiuic oi ihe iTn-euDon. is highly aciive against (.)omycete>>. in pcii-nciilo:- 
Fimmopara vUicola. 

Cotter "790 discloses mixtures of triazolopyritnidines with various commercial 
rangiciJc-j:, iucli-xling qusnox>fen Uowtser CVt'.; "/^''O coos ro; Oiso;:^^e Applicants* spocsfic 
tna/oiop>rimitiinc ii formula (i). Rather. Apphcam?' tnu/oiopxsniidlne of Fc>rmu!a (I) 
lepresents one oi" an extremely large number of compomids enctnripa^scd bs the generic 
Sizolopyrimidine of Coitcr •?90. It is settled that a genus does not always anticipate a claim 
t( u -iptiu e.s wiirin the genus \ compounJ is anticipated only when one of ordinar>' skill in the 
tx\ is able lo ''ai once en\isaj.'e" the specific compound within the geiieric chein5i.al formula 
in re Feicrmg. TOI F2d 6T{>, m USPQ 275 (CCPA 1962). For a compound lo be at once 
tjnisagcd", one of ordinai-y skill in the art must be able to draw the structural ibnnula or write 
the name of each of the specific compounds -envisaged". !d. 

(t rc-^p. rUar> 5'.:bni ttcJ tbdl one of oidin^n skill in 5;ii. c,r\ '\;ur fai-cd v,i:h :hu* 
teachingi! of i'otrtr ^7^>0. vvould not have been dhlo to ''at t»^5cc envisage" tic specific 
iriazoiopyrimidine compound used in the instant in\entioi5. 'llie mixture of Cotter '790 
comprises two components s^elected from extren ely long lists of potential candidates. The 
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i s OOvkttNo ^)O^Oi'ioP ISl 

1 i\t ifv iA Ap-^i cants \ h/< cp\ ututme o (. t ui uv i d i.lo ea u 

diifciem tria/olopsrifniainc Accordmgij smce neith;.r the in\en nc mixtmc ror the <;pec fic 
iiia/oiop>nmidme of tormula (I) are Cisclosea m Cctkr 790, thjb rciererte cannot antic prvS the 

pi-esent invention. 

Re,.on^K!v,r" Ul ^^ 1 divWal oi Uiib rejec aon arc tnus rcsnevliul KtjUv^ 

fe«g^ Under 35 tlS,C. § im fd) 

C ^ 1 N 20 >,tand i^it ed i^nde U S C ^ 103(a) as hemg unpatentab e o\er Cotter 
790. I his reieGtioo m respectiuliv traversed. 

The Irxaiume* assertb *hat Cotter 790 disUost-s s%ncrgi^ ic .in^jitida! coinbinations oi 
<yoIopvrmiidincs and qumowfen The Exanimei acknowledges that Cotter '790 doe;* not 
cisJose the i>pcc tic combination ot the .n^lam m\cmion hu* dfeserts tliat it \^ouId ba\e oeen 
o^Mo s LOiesh^kdr le it un?^ ^'t '^peci^K cc^ipo'mds of the m'^iam in\entn-)n wnn 
I It, V, tpv-ttuii T < + o^tajr at. d oj d ixntiKiai fiaig ciaa! u^Miiie 

Vpphcaitb lejjpectfuilv submit tlia* tlic l\annnei has tailed to t'Jtabii&h a pnma faue 
cuse of obx mn'^ne'NS I o cstabliih a ptima fut.te case oi obviou^nesb, three bas»tc criteria muy be 
'"'i ! ci a s 1 born -I Mi >n 0! siom at o! u*he i he c cr s leni^ ' u = i 

1^ n x'. C5 U a iIar>L to one oi i. i(Xn^ar\ sk i in i e an, *o »nodsf\ the reicrcr i,. c r to 

copibii e re+t,r(.n<Le teachings Second there must be a reasonable expeaation ot success hmalh 
tK pnor ixn rcte^chce (or ixfereuei, uh^n combined) must teach or i>i\^$est all the claim 
I mitat ors The leaching ot ^uf^^efetion to ms&c the camied combination and the reasonable 
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expectario-j of sv.vCOss nusi j-.tA rx iourc tn the proi ait and not ba^ed on Applicaat's 
disclosure. Vacck, 94? h 2d ^88. 20 L"SPQ2d \ 1 ed C 9V] ) 

As discussed above, C'otter "790 does not teach tlie specific trla/olopj-riniidinf of formula 
(1). Funhcrmore, C otter '790 discloses an extremely long list of potential fungicidal compounds 
ui\v 1 t;x <;crono 'UnK'p\ririd:ne oojid he nrxed Accofd.nj. \ tIk Fxcjniref La's r.u^ c^ir 
;'StaojiheJ u prunu iaLi<s case of obs iousness because there 5S no suggestion i. otlei '7^)0 that 
would lead one skilled in the an to the specific combination of the present invention, hi re Bmr-d 
29 lJS!*Q2d 1550 (Fed. Cir. 1994). For this reason alone, this rejection is improper and should 
be withdrawn, 

Furthcrmoie, assuming arguendo that Cotter 790 is prima ua c ob\ 'ous a^'auist tl^e 
present invention, this rebuited by the uitexpccted results obtained b\ the composition of the 
instant invention. The mixture of the invention is particularly active against hannfu! fungi from 
the clsss of Oomycetes. m pmiculsx PIasmopam%>iticola. 

Aithoagh Ooinjc*,:es aie n^eniio-ifd m Cotter '19C\ out of rorts exan^nie^ :\vi 
reference, none cenionstiaics Oi suggests ssnergistic actixity cig.i5.^sL :h;s dasA oi piwit 
pathogens. As stated on Applicants' Specification (see page 2, second paragraph}, the biological 
belmvioi of Oomycetes is extremely different fron? that of the Ascomycetes. Deuterom>cetes and 
Ba-.kL<-;nv cctos Th K-'baMc > Ji^e \^ tht> faoi 'hi* Ooni\c-Ac^ .,;e M.xociva.l^ ,-5,>re o'oseix 
roidteu 10 aljiae rhan U> fungi Accordingly, tiic ftmgicidal activit\ of acme compou-jas agauist 
true fungi .such as Ascom> cetes, Deuteromycetes and Basidiomycetes doe;, not necessaiily 
ci,->rrespond to funjiicidal activity against Oornycetes. 



5 



ADUfSfPlBh 



5ippic:.-i!Lti\. u 5-73,285 Docket ^'o. 5000-0 15t»PlJ SI 

i<epsy to Ofike Action of November 2006 

At the pre^sein une, ('!fn-\ ^.c v<.' n-n regarded as bel-^ngin:^ :c iho i^iii;! Irjuh, 
rtr;>j]i<ort. I'his Ls C4;rroboraiea by li.t eiicloscd exccrpLs from W ikipcdia and Berk.eic> cdu, s\lsioh 
clearly show that ukrastructiiie, biochemistry and molecuiar sequences of Oomyceies are 
different from that of iimgi. 

Acva-di:(L!>, :t i^. uncxpt^citJ h\ v.oxv of the toacbing of ( oHtT '700 that the partici:]jr 
mixuire of lisc invcnnon, v^bsch would have to be selected fiom two long lists of possibihuesi 
disclosed by Cotter *790, would show such a good activity against Oomyeetes. 

It is further unexpected that the mixture of the invention would show mai'kediy superior 
..Liivit} iLau mixtures of quinox>fen uiiL tbo strjclurail> 'nost flosc;ly related compounds of 
Cotter '790, iria/oiopyrimidincs A and C {named A and B, respectively, in tho present 
application). These unexpected rcsiUts are demonstrated in the comparative tests on pagers 1 M2 
of the present apphcation. The tesfci show tiiat, by virtue of strong synergism, the mixtures 
recording to the present invention arc considerably more effective against peronospora of 
grapevines caused by Plasmopam vuicola than the quinoxyfen mixtures disclosed by Cotter 

Accordingly, Apphcants submit that these unexpected results rebut any prima facte 
showing that could have been estabiished by the Examiner. 

Heiai;^,t> tbe invention, .ls c^ct ^orth in Applicants" dmini. ro* UJdJio^cd -u.kk 

'^hsl^)!!s o> the cited prior art, rcconMdcfation and ^\ithd5awai of iins rejection cire respectluliy 
i-equested. 
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Ml of the sUted gnm.ids iejecuon la\c been piopcrlv tidve'-sevi. a<.Lomu\Kb..^i: v 
a'nde.cd muot Applicants, the efore lespcctHUIv request that the Cxaminer recoujiider all 
prtJStfmi) outstanding re]cctiois and objections and that the> be withdrawn h is behe^ed that a 
uJ <^ ^sViiH Jo tON^ Tso been r\Ac ru tl'>. outstanding Offict, Actio i and, as bi.ch, the 
jicstul K > \b A- Ci>xAi .on io\ alkmance 

Should tiiersj be any outstanding matters, that reed to be resolved m the pies».n: 
appjcation. the hxaminer ss respectfully lequestcd to coniacl Mdrew D. Meiklc. Reg No 
1'^ *^^S as I 'cL' n'H c »rp \ of the undersigned below, to conduct an 5nter%'ie\\ m an effort lu 
expvv^Lite p-Obeoiu on n ccrneotjon with the present app'ication 

If necessary, the Coinmissioner is hereby autljonzed in tbs, concurrent, and Ustufe replies 
10 charge payn cnt or credit any overpa>ment to Deposit Vccount No. (!fl-24^$ for a. y additional 
ifees required under 37.CJ.R. §§i.l6 or L14; particulajly, extension of titiie fees. 

Dated: February 28, 2007 Resjaectfiilly stibmitted. 



By -Jl____llJ* " 

Andi-ew Di-Meikle 
Registration No.: 32,868 

BIRCIL STEWART, KOLASCH & BIRCH, LLP 
8110 Gatehouse Road 
S:5mte 100 East 
P.Q.Box747 

Falls Church, Virginia 2:040-0747 

(703)205-8000 

Attorney for Applicant 



Attachments;: excet^ts froin Wikipedia and Berkelev-edu 
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Water M011M 



Fron5 V^'iV J-^?^'! 



Water 050isZvl<. ;,:>i 'f^^.v .Vj '^ee c re '^i 

OosTQ) cs'ts,'. <! :;.o^^ c* ^ sl .„eutoa^ urxcIMar protists, 

vui,' fia: rep : i,.*. bo^^ bexoa^' \ anJ Ji-^exm^'y af! -t. e 
■p'>sio. v\> Lilt, or - t cc . ^cj^curve rx>dv <aL. o'-sr 
o-^.'c sra !r/w..o Me v^l'e A. ^' w.lus) Tis r,arae watM 
.i^oUd ' le^-^rs '0 til? l?c< U J fee-- Vv ii tder coj^ditif^'^s of 
>.yirad:ty ar.d missing s j^-tac^ a^*.! 

Water moulds we origisallv Uassified iis ttisgij but are aow 
kit "AH to hav« developed separately and show an^miber of 
dsifereiices. Tbm csH wails are compiassd of celMosa rafecr than 
c^.'^ia gQid geaetally do not have geptataosss Also, in the vegetative 
stats tisejf Mve diploid ntscles, wh^eas Imve Isapioid mMm. 

Instep vaster moalds are related to orgaai -,ijcb &io\^-s 
aigae diatoaaSj maJdng tJp a gtorp C'^ii'- i tbv' >iC\-rokocis I he 
.iSL,ie comif s from tbe ooaiisoa asiaj'Sfiznep" ind s:ruct!,.rc of 

tl^o >.»'dt.^i -^louIJ. these rre jcocjcf^o <i.- v^al apo-6,& uJeU 
' 0 'ii^'-^.^s, \vb c ^ rapuat., v. * n nl^ ' lOv. w i ,.ach:dmg 
-".i-ig L 1 V n pi.'it r-^^.M M .Pi^v, r The> also pwJuoe 

spherics^ stracti-res o&ed *o ^urv»ve adxer^v cn\iroiim«nt^ 
e<&aditas5KS- A few pnjdstc© aerial asaxual spoies tfeat are districted 
by wind. 

The tei sxioiilis are ecoi"03-aica:i> and &t.ieRtjjficaliy importaat 
because they dsc &gg!E<;s&ji\ e pla-^t path^^gen? (see plant patiiolo^O 
The iaajont> can be hwkcn domi itito three groups alltiovsgh more 




Domasn: Eykarsrota I 
(xmiuaked) Cbromista * 
PhyltitB FeterokontophvTd^ 

Orders I 



t?pto:intsI<is 

Pj^iaies 

RMpidi^es 

Saprolcgni&les 




s TM Pkytophtkora group is a gmus that causes djjssases such 
as diebacfej potato bhght, sudden oatk dea^ aad 
rhosodmdroa root fot 

« "I e r ? i;'^? gro.5p is a genus that lo .\cn more pre%'<ik>dt 
tbii^ l^h I'ii r> fft(?'-<. ana irdi^idu,'il -^p. cics have krgei hoot 
ranges usuUv caus.rig lc?<; damage fyr/JiKm damping oft 1 5 ^ x-en' <.r>>ijtija:>n p-Zo'eu! n 
greft«/>ou«!6t, .«/,ier<- tlv- -)r<- in ssi. .alU newly emerssedbeeJifPg^ \i> fL.opjrci;.u.. jv.iib 0 
thi^froupieg P < hgmUr-um) psa^-.' leom&x oom\<:&t£is Mid fun^ and have .--(.ea ^mp.o- -d 
as bi£?coi5tiol agetiJ'* Oae Pyihi^im ^ > ci^s, Pythium imtdiosum also kflown to -ufrt-. 
maffiinals. 




A water iKoald trom a strcajtsi 



« The third giovsp are the iouuv nhd<c ?. '<\lncl^ are easily d^utifdbie by the appearatu . of 
v,hix& '"niddex^' Oil leaf auifa.fi i ugh this gxoup cax* h« cnnttjsed viith the unrdat-d 
powdery miidewsV 
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Potnf'Cf'^ from "http'//en vvikipcdta.ot^ ^vli "^^'>s:£^_^ !:iu5v?' 
fj.^ ir:es: Hsterokonts ; Psraasuc pronsLs \ Warer moulds 



i This pag€ was last modified 16:35, M FsbnA3ry ?007. 

t Ail text is avsdiabie wader the terms of ihe GN'O Vxee 
Doc^jmeatatioti License. (See Copyrights for d^cail$<} 
WiMpedia® b a registered txademark of tlx? Wiksmedia 
FoTsndalios, lac, a US-registered 5Gl(cX3) m^J^ductible 



2! mi\i^ 



Hi. 595 SeiS. yo&2 



lEtrodiicttoa to tfie Oemycuta 



Th. r.^ more than 500 sp^ies is &e Oomycota these mciudc xhc $ 
oo'\ ay mildews. Th&y are ^,ameBtotus prssisj^ ^vlucJi must absox^ thtir 



ailed u^ter molds and 

- . ox sojl, or may mvade the body of aoothar urgauisni to ieed A$ 5:;cJ;, oorrvoetes vhv an '"^ 
:rripottaKi role m ^ decomi>osition sasxd recyolii^ of d«caykig matter. Othor pamitec soeci®s kve 
caused much huiaan suffering through (^Stmction of ca^^^ 

"Oomycota" means "egg ' refers Sd the iarge roimd 
oogoxsia. or stnsctiures ccmtaii«»g &e female gsnieti&s, as 
isikn^-n in tMs picture of tfee common "water mold" 
^ral^^ja. Ooisiycetes are oagaiaosis, produeing large aou- 
isiotile gametes called eggs, aad siHaller gssaetes called ^penis 

The Oomycota have a vary sparse fossil i«c^rd. A possible 
oomycetc has beea described ^om Cretaceous amber. 



Water moid$ were oasre duouglst ta ha fiss^l. 

1 he 0< rr,,v ^vcre v>r^cc .\.^-i'ft^d a$ Mgk because ut th^ir nlitrr^iirous srov,tL. di:d because ihay 
ie?d or aecajTjjg ina:ter like fk^gi Tbe cell w&li of oomycstes, huwevcr. is not co^sed of cmtin 
as m tlie &xm, but is made tsp of a mix of csiluIiMJsc compounds and givcaa. The m&M witMs dxe ' 
fiiaments ai-« dSpioiC with t^vo s«4s of geaetic mfonnstios, not hapb^d'as m the fimgi. 

T;r f n^^sfn... '■^ :v ).h<i'n'.^n:, > ^-d ^^c^^^x oecuence? oithe.^c md cste tra t}i<.y 

' ' ''^ J '^i^^' ^^"-^^-si ^ free- w-xn^mme spoi'es ^-.hich drs ptodutt^c be-ax tsvo di&SHriiiar 
f ^5 rr.- w'*h rsasiij?«se^Bes, tbis feature is comuioi. iii e^e chrrmists, as is die pr?i<fKoe of the 
! .r^^ .-.v^,. .^i energy storage molecule similar to those fouad 'm kelps and mmxm. 
..uis . ..\-.<, (;^e.s in tho mijsorhy as hetarotropMc chix)misss. they qi^lte defl^ beloaa 




Pdr.?$>Uic water molds darning.- ilsh ;*Bd masj/ e-0|> pUnts. 



>^tht<i OIg«i..$^^^, a:ev maj grow on the scales or eggs of fi^, or 
^gr z^ c. ti'ios IsMon:^ on fi:<h wMch caiise ptobleiss whan die 



e . ' £x fcfar ",A>\, as n >qaax:? or fish faxiiSi, or ar high population de!^lsiti<^s^ such as when 
> o^^^crftn .c tf:idA-r-. Othe ■ species of i^p v paras'tic oa aquatic 

; t. ^ X rr.p..-:. ■> - :i itn^^s. . owe\e£, cone:> num !iic many -pse of water mold wbicb m 
St 1. >^^ear,^ plan*.s These Uicktdc roof t.-tti? g nuigi. seeJImg daiiiixpjni^ aoid. hh^te- 
- ^'u^er^^^^s(/*Ii^.^7::Xa^3d1hedowl>made\^:.^ha^ iSecc ^xajvs. let- soe ecru XiHac.,,ard 
'-^er ci-*p plsuitj. "^v^o nf these diss;a.<as-caiiimg cluosnists have hsC impa, r vv ^vusid 



" ■* ^ ^'■'^^ t>-.e organism wbjJ» caijsei. jitc b>.!..H <>fpo.^.t 

V . NocJi \in>rtictL buT oiicfi n was mtmduced to E :r quxUy became an 
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d ij' cool -?rd (.Irfn:ip 

' id Lrrrsfii :84<! tins 

^ ■ijv.h ^■>-^ primary fooc < ^tV 

" r n a tiosal m<i-axi.a-&~-cX.£ 

] 1 31" \mei;cim WS& Irish 
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Ital 0 iA->\ f . ^ut - lie 0, 870 v^asavC i ^1 

n o e i i > ^[.'^ 1 fist "t. c -^^ aght-^t, (,ta- -v 
t: R V- ^ ) \^ ^ va t-^ o eed Acx*^ -'t-^ i g.'-apes "V^ h«i 

- 101 t e^^-irf^- 1 A" tmdusvry Tfeem'^a rv 

ap"i ea to tlie It <-v? of L e p.x i4> x Oi di&^ovcry is al o impo^ < for 
beaiig the first kmym fyagicjde, snd m &fit tbe first cB^<M tised to 
cosilKfl a Dlajit disease. 




uijversitj ofWt%cons«i oiir ibaaks to to .mages of di eahed nla ats, mdh a^'th^ PJ/>.c«./y^>.^ 
pktjire, are di^i^ved at the Dg^rtm^ of Crop Suence at Hie Om^mitv oi Oi*dph, m Caaada. 

FT'tio-e.afo~ratio'''a oui o>m\i.stt,i ^ea?e otplasitte tn- the Texas P lant Dtseasej jagjbnj^^^^ 
ma sainea b-v f DepartBC oi Pla rt PMbo iog> andMicrob ologX "^ex^ A&M, liie Plant 
EaU'i^o^v £a:aL(>* c-eatvd the NorUj Csroima Cooperative BcEssnsios Service, the Kaasag 

io .'^t.\e ai^ w 1 \wnttsa coainxexaoration of the M h Famme lay alst.> be of iatsrest. 
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